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आदेश / O R D E R 

PER AMARJIT SINGH, JM:  

 The assessee has filed the present appeal against the order dated 

26.07.2019 passed by the Commissioner of Income Tax (Appeals)-30, 

Mumbai (hereinafter referred to as the “CIT(A)”) relevant to the A.Y.2015-

16. 

2. The assessee has raised the following grounds: - 

“1. In law and on facts as well as in circumstances of the appellants 

case, the Commissioner of Income Tax (Appeals)-30 has erred in not 

quashing the order passed by the AO. 

2. The Learned CIT(A)-30 has erred in upholding that the LTCG 

disclosed are not genuine and represent undisclosed income of the 

Assessee by: Shri Manoj Pandit 

Revenue by: Ms. Usha Gaikwad  (DR) 



 
ITA No. 6444/Mum/2019 

A.Y.2015-16  

2 
 

appellant and that he has resorted to prearranged method to  evade taxes 

through LTCG, although the appellant has submitted all the relevant 

documents to show that the purchase and sale of shares were genuine 

transactions. 

3. The Ld. CIT(A)-30 erred in confirming that the appellant has 

indulged in bogus transactions by indulging in penny stock shares of 

M/s. Pine Animation Limited. 

4. The Learned CIT(A)-30 has erred in not observing that the Ld. 

AO has made the addition only on the basis of the information received 

from Kolkata wing (which spells out the modus operandi), although the 

AO has not brought any material/evidence to prove that the appellant in 

specific, has indulged in any bogus transaction, of whatsoever nature. 

5. The Learned CIT(A)-30 erred in confirming the following 

allegations leveled by Ld. AO without providing any opportunity of cross 

examination to your appellant. 

(a) The appellant has indulged in accommodation entries and has 

converted his cash and claimed a LTCG (exempt from tax). 

(b) Shares of M/s. Pine Animation Ltd are in nature of penny stock and 

has wrongly relied on impugned statement of brokers, dealers and 

dummy directors. 

6. The Ld. CIT(A)-30 has erred in confirming the erroneous 

conclusion of the Ld. AO that the source of cash deposits is not 

established and that the documents showing the genuineness of 

transactions ie. Cash account, bank account, purchases & sales accounts 

being on record has been ignored and formed opinion to conclude that 

assessee has indulged in penny stock transactions and is ineligible for 

exemption for LTCG under the Income Tax Act, 1961. 
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7. In law and in the facts and circumstances of the appellant case, 

the learned CIT(A)-30 has grossly erred in concluded that the Ld. AO 

has rightly made the additions in the returned income of the appellant.”  

3. We have heard the arguments advanced by the Ld. Representative of 

the parties and perused the record. The Ld. Representative of the assessee 

has argued that the CIT(A) has decided the matter of controversy in 

absence of the assessee and without giving an opportunity of being heard to 

the assessee in accordance with law, therefore, the finding of the CIT(A) is 

not justifiable, hence, is liable to be set aside in the interest of justice. 

However, the Ld. Representative of the Department has refuted the said 

contention. On appraisal of the order of the CIT(A) dated 26.07.2019 

passed by the CIT(A), we find that the CIT(A) has decided the matter of 

controversy in absence of the assessee/Representative of the assessee 

without giving an opportunity of being heard to the assessee in the 

accordance with law.  A proper and reasonable opportunity is required to be 

given to the assessee before the deciding the matter of controversy in 

accordance with law. 

4. For this proposition we place reliance upon the following case laws. 

(1) CIT Vs. Premkumar Arjundas Luthra (HUF) (2017) 154 DTR (Bom) 302 

(2)  CIT Vs. S Chenniappa Mudaliar (1969) 74 ITR 1 (SC) 

5. Accordingly in the interest of justice, we remit the issue raised in the 

appeal to the file of the Ld. CIT(A). Ld. CIT(A) is directed to consider the 

issue afresh and pass an order on the merits of the case after giving after 

giving a proper opportunity of being heard to the assessee in accordance 

with law. Therefore, in the said circumstances, we are of the view that the 
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order of the CIT(A) is not liable to be sustainable in the eyes of law, 

therefore, we set aside the finding of the CIT(A) on all the issues and 

restore the matter before the CIT(A) to decide the matter afresh by giving 

an opportunity of being heard to the assessee in accordance with law. 

6. In the result, the appeal filed by the assessee is hereby allowed for 

statistical purposes. 

  Order pronounced in the open court on 03/09/2021  

                    

                  Sd/-                                                                      Sd/- 
   (MANOJ KUMAR AGGARWAL)                    (AMARJIT SINGH)                                      

लेखध सदस्य / ACCOUNTANT MEMBER                            न्यधनिक सदस्य/JUDICIAL MEMBER   

मंुबई Mumbai; ददनांक Dated : 03/09/2021 
Vijay Pal Singh (Sr. PS)   
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